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 Hello, i’m Lee McDonald with A.M. Best Co. and wel-
come to our webcast, the Next wave, Excess Casualty Mar-
kets Must Brace for 2010. i’m joined today by Marilyn Oster-
miller of A.M. Best. this webcast is sponsored by Lexington 
insurance, a Chartis company. we’re going to talk about high 
levels of liability coverage including liability towers and cata-
strophic levels of casualty cover. we’ll talk about brokers, risk 
managers, insureds and participating insurers need to know 
about strategies for coverage and also why some ways of 
structuring liability layers may create their own issues.

OSTERMILLER: we have four guests today. we have Earl 
Billy Gunn with the law firm of weinberg, wheeler, Hudgins, 
Gunn & Dial. Billy will provide our perspective on dealing 
with the consequences of layers of liability, how it works 
and how to avoid possible entanglements. we have Neal 
Glazer, an attorney with D’Amato and Lynch. Neal represents 
insurers on major casualty claims and has drafted many casu-
alty policy and endorsements in use in today’s insurance 
market. we have Jeremy Johnson, president of cat excess 
liability, Chartis. Jeremy will help explain why high levels of 
cover are increasingly in demand, and how those levels help 
protect against the unexpected. Finally, David J. Bresnahan is 
executive vice president, Casualty, Healthcare, Programs at 
Lexington insurance Co. David will discuss what he’s hear-
ing from broker and risk manager clients. Neal, could you 
tell us a little more about your area of expertise?

GLAZER: we represent insurers only – mostly on com-
plex coverage issues. My groups personally handle major 
casualty claims, often involving towers of insurance like 
those we’ll be discussing today. we’ve also drafted literally 
hundreds of policies and endorsements in the casualty lines 
of insurance.

OSTERMILLER: thank you, Neal. David, you’ve been 
with Lexington for 10 years.

BRESNAHAN: i’ve been in the business of underwriting 
my entire career – nearly 20 years now that i’ve been in the 
business. My responsibilities at Lexington are for our casual-
ty business and along with Jeremy Johnson i’ll be doing my 

best to represent what Chartis is seeing across its company 
in the excess casualty arena.

OSTERMILLER: Billy, could you tell us something about 
your practice?

GUNN: My law firm has offices in Atlanta, Los vegas and 
Miami and we specialize in defending catastrophic cases. 
the firm’s 10 years old. we’ve had over 200 trials in that peri-
od of time. we do a lot of mediations and case resolutions.

OSTERMILLER: thank you. Jeremy, you’re originally 
from the U.K. what else would be helpful for our audience 
to know?

JOHNSON: i run a division that for the last 15 years at 
Chartis has been providing large limits of liability to Fortune 
2000 companies. so, up to 150 million dollars of liability for 
casualty, directors and officers and employment practice 
liability, etc. 

MCDONALD: Jeremy, let’s start with you. Let’s start at the 
basic level, here: Can you explain basically what is a tower 
and how does it work?

JOHNSON: Essentially a tower is the ultimate source 
of protection against a lawsuit that has the capacity or the 
potential to cripple that organization. whether it’s crippling 
it financially or logistically. And in my mind it’s an asset. it’s a 
very valuable asset for the organization and it provides both 
financial protection in the form of insurance and then access 
to expertise in defense. 

MCDONALD: David, let’s integrate you and Jeremy. why 
are they necessary? i know that they’re interesting and all 
that but people are telling us that they’re becoming more 
and more necessary, more and more common. why is that?

BRESNAHAN: the need for a tower is obvious if you 
look at the magnitude of the losses that the industry’s pay-
ing. we provided an exhibit that will detail a number of the 
large losses we’re aware of that the market has had to pay 
out on. Chartis operates in a lead umbrella, middle excess 
as well as Jeremy’s operation, the top of the tower. so our 
claims organization has a front- row seat, if you will, to the 
largest claims that the industry has paid. 
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MCDONALD: A lot of companies do have umbrella poli-
cies. why isn’t that good enough?

BRESNAHAN: As you’re looking at these loss values 
you’ll see they’re staggering and they would envelop an 
umbrella policy very quickly. But in addition to the loss 
values, you’ll also notice a wide variety of accident years. so 
losses that have been paid by the market in 2007 and 2008, 
go back seven, eight, nine years – to give you a sense of how 
long it takes for these claims to play out. You’d also notice a 
pretty wide variety of industries represented on the list that 
leads me to conclude any business is susceptible to a very 
large loss. 

GLAZER: there’s another reason why an umbrella cov-
erage alone is insufficient. Many higher-layer insurers will 
simply not follow or write an umbrella coverage because 
they’re typically written on an occurrence basis, which 
allows for several years of coverage to apply to the same 
loss. Higher-layer insurers will insist upon their own policy 
forms, often Bermuda type. integrated occurrence policies 
which will lock a common cause loss with multiple claim-
ants into one policy year. 

JOHNSON: Dave made a point about severity approach-
ing any industry and it’s interesting for us when we look 
at where the claims come from. they generally don’t come 
from where we expect them to come from. so we under-
write a large tower, we underwrite a large risk and we think 
we’re underwriting for “X” and the claim comes from “Y.”

MCDONALD: Give us some of the worst case things 
you’re seeing right now.

JOHNSON: well we’re seeing a pretty dramatic increase 
in severity. And we’re seeing it whether it’s in our in book 
or whether we’re looking at the published settlements and 
verdicts that we can access. we’re seeing that severity is dra-
matically outpacing inflation and there’s a number of data 
sources in addition to our own information that we can look 
at to see how severity is progressing. so just looking at some 
information from 2008 . . . most of this information is going 
to be about verdicts, it’s quite hard to get settlement infor-
mation. we’ll look at the top 10 jury awards from 2008, most 
of which were personal injury or property damage. we’ll see 
that the average, 2008 to 2007, more than doubled and the 
largest claim – 2007 it was about $107 million—in 2008 was 
actually about $350 million. we also look at a report that the 
National Law Journal puts out, the top 100 verdicts. Looking 
at the averages year over year, we see again a significant esca-
lation. so your average premises liability claim is up about 
11%, auto up about 23% and wrongful death actually more 
than doubling. it’s unfortunate that it really takes a claim 
for a company to acknowledge and understand what their 
severity risk is. Punitive damage is still a very real factor in 
ascertaining limits of liability and ascertaining the potential 
for a large verdict or large settlement. i know the supreme 
Court has made some efforts to put a box around the ratio 
between punitive and compensatory and limit it to under 
10 times. it’s still very much open to interpretation by the 
state courts. we’re still seeing very large multiples of puni-
tive damages for a case that ultimately does go to a verdict. 

we’re also seeing more and more verdicts entailing punitive. 
so, last year, it was about 4% of cases that went to a verdict 
had a punitive component to them. that compares to 3% the 
years before.

GUNN: And with the underlying liability numbers going 
up, even if you have a multiplier, that’s going way up, too. 
And i can assure you that just in what i would call a ‘garden-
variety’ wrongful death case, it’s not unusual these days to 
see eight-figure verdicts when in the past it would be $1 mil-
lion or $2 million.

MCDONALD: i guess the third leg would be defense 
costs.

GLAZER: Defense expenses – i can tell you that they 
are increasing geometrically, especially on mass torte cases 
where you have hundreds or thousands of claimants. when 
you have a case involving bodily injury, it’s virtually impos-
sible to have a class action certified. so what you have is a 
mélange of multidistrict litigations involving federal court 
cases, you’ll have a smattering of state court cases, you’ll also 
have some foreign cases and it is not unusual to see defense 
expenses now from a third to a half of the indemnity loss. 
Depending on whether defense expenses are outside the 
limits of insurance or inside is a major problemin the latter 
case as it pushes the loss up through the layers. in the for-
mer case, the insurer is bearing those expenses until it’s paid 
its layer in settlement. so that’s another large component of 
severity that the statistics don’t always reflect.

MCDONALD: David, what are we hearing from your 
clients?

BRESNAHAN: we’re seeing in excess casualty that the 
buying philosophies continue to evolve. You know it was 
only a year ago that we were both in an economic and 
financial crisis and i think it really shook many buyers to 
their core in regards to financial security. there was a lot 
of uncertainty in terms of trying to predict where the next 
shoe would drop and with that uncertainty i think buyers 
began to spread their risk around and diversify. thankfully, 
today the insurance market is much more stable than it was 
a year ago. so risk managers are revisiting those decisions 
and in my opinion bringing a very thoughtful approach to 
how they’re selecting where to transfer their long-tail risk 
transfer liabilities. 

MCDONALD: what guidance are you giving them? 
what’s your advice?

JOHNSON: i think when i’m putting together a tower, 
there’s really two dynamics that should be looked at. there’s 
the front end: the pricing, the cover, the financial security 
of the insurers and that’s what most of our clients focus on. 
My advice would be to focus on the back end. Look to what 
could happen if you have a claim. You buy a policy not so 
you can just waive around a piece of paper or put it in a 
drawer and say i’m done, i’ve got my insurance. You buy an 
insurance policy that could cost hundreds of thousands, mil-
lions of dollars for the outside chance that you might have 
a catastrophic piece of litigation. And when you have that 
catastrophic piece of litigation what’s going to happen? Are 
your adjusters going to be able to cooperate? Are they going 
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to be able to cooperate with you? Are they going to be able 
to cooperate with themselves? Are they going to be able to 
work out a strategy to approach the client? Are they going 
to be able to agree on coverage? Are they going to be able 
to work out and agree on a posture and an attitude towards 
the plaintiff? Are they capable of assessing the potential 
severity of a claim? You have to be able to evaluate the 
potential severity of the claim to figure out if you can and 
if you’re prepared to go to trial. i think many of our brokers 
and our risk managers think about the front end and they 
focus on the front end. they focus on the price and building 
the tower and they don’t ask their carriers and they don’t 
ask themselves what could happen if i have a claim? if you 
have a claim, that claim is going to be getting not just risk 
manager-type attention, but general counsel, CFO, CEO and 
board of directors’ attention. i think it’s also worth looking 
at the tower not just as an insurance policy but as a strategic 
asset. You’ve got to have enough limit in the tower to be able 
to look a plaintiff in the face and say i’ll go to trial. so if you 
don’t have enough limit to be able to potentially absorb a 
negative verdict at trial, then you can’t go to trial and the 
plaintiff is going to know that because the plaintiff is going 
to know how big your tower is. they’re going to have lever-
age on you to settle for the amount that they want to settle 
at not what you want to settle at.

MCDONALD: Let’s talk about a tower situation and a 
catastrophic claim. You have multiple layers. Billy, what hap-
pens? And what are some of the issues that come up and 
how does that play out?

GUNN: Companies that have good claims histories often 
think that they’re not really subject to any sort of catastroph-
ic claim. And then one day somebody driving a company car 
runs into a school bus and it rolls down a hill with 60 chil-
dren in it. they’ve got a catastrophic claim all of a sudden. 
But to illustrate the practical issues that come up, i want to 
just talk about a case for a minute. i’m involved in represent-
ing a small, privately held corporation. it’s been in business 
since the 1890s. it’s got a great reputation. One of its prod-
ucts is not a pharmaceutical but it’s similar to that. the FDA 
has been keeping an eye on this class of product for over 30 
years. in 1990 a physician published an unsolicited article in 
the New England Journal of Medicine, touting this product. 
that if you used it in a way it had not been used before, you 
could get great diagnostic results with certain tests. And in 
light of that article sales soared, it became the gold standard 
for use in connection with this procedure and in 2003 a 
physician approached the company and said perhaps you 
manufactured a bad lot because i have found five cases of 
kidney failure that i think i can relate to your product. the 
response was, we’ve been selling this for over 110 years, this 
is news to us. Please come see us. He did, and with his help 
they compiled information on these patients and concluded 
ultimately that, perhaps rarely, you could have this problem. 
And lawsuits started filtering in after the physician pub-
lished his findings. Over the next few years more lawsuits 
were filed. in 2008 the FDA decided to make the product 
a prescription product. so they recalled it off the shelves 

and that resulted in lawyer advertising and now they have 
over 900 claims. Now they have towers of coverage for all of 
those years. And initially, when there were just a few claims, 
the primary carrier thought that this was something that it 
was going to be able to handle. it became apparent that they 
were going to exhaust their coverage so they started settling 
cases in ways that i’m not sure i understand but it set a tone. 
it set a tone that the people higher up have to deal with 
because the lawyers’ expectation changed. then when you 
find yourself with 900 cases and you’ve got this layer of cov-
erage, everybody wants their own law firm, companies have 
different settlement strategies, some companies would issue 
a reservation of rights, so they don’t have any real interest 
in spending their $25 million dollars while they’ve got their 
rights reserved. some companies would issue just a denial 
of coverage and then you’ve got a gap in your coverage. it 
makes it paralyzing to try to resolve the litigation.

OSTERMILLER: Given this scenario, what are some of 
the problems in coordinating the towers of liability during a 
catastrophic excess claim?

GLAZER: Billy has given you a view from outside the 
tower, so to speak. As a lawyer for insurers, i’m one of those 
poor souls who frequently has to attend tower of insurer 
meeting to decide on the issues that Billy has brought up. 
And it runs the gamut. You have some towers that are the 
equivalent of the biblical tower of Babel with different 
insurers with different coverage issues, different settlement 
valuations, different defense strategies, different resolution 
strategies and it’s very difficult to obtain consensus. You have 
‘ninja’ insurers who want to fight to the bitter end. You have 
more rational insurers and then you have semi-comatose 
insurers who are asleep and in prayer that the loss will not 
hit their layer. in other cases, for example, i attended a meet-
ing on Monday amongst insurers for a billion dollar plus 
pharmaceutical loss and the representatives of the insurers, 
lawyers and the claims representatives, very professional, 
very experienced and we have near unanimity on handling. 
so, it runs the gamut and it’s not quite like herding cats, but 
more like herding cougars – trying to get consensus and 
unanimity of approach. 

there are solutions to this and there are ways to handle it. 
it is incumbent upon an insured policyholder to meet with 
its tower of insurers early and often. to have regular briefing 
meetings on claims strategies, resolution strategies, try to 
gain consensus on what cases should be settled, which tried, 
and settled for how much. some policyholders are very 
forthcoming with information and cooperative, some play 
hardball and adopt an adversarial situation. the latter, in my 
opinion and based on my experience, are gravely mistaken 
in that approach. so it is up to the policyholder to try and 
work with the tower despite the sometimes diverse inter-
ests within the tower to build unanimity and consensus of 
approach. 

OSTERMILLER: Billy, how can multiple layers of liability 
work smoothly?

GUNN: well, i think Neal is correct that early on you 
need face to face, candid discussions so everybody’s position 
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is understood. Because these things play out over a period of 
time and you don’t want to be late in the game bringing 
some company up to speed. if the bottom layer of coverage 
is from someone close to or at the very top also, that helps 
keep everything in line. it makes it easier when the time 
comes to make critical decisions because at the top and 
at the bottom you’ve got the same strategy and you know 
what you’re doing and you can move.

GLAZER: i think it’s fair to say that the more insurers you 
have in a tower, the greater the likelihood that as the baton 
is passed from layer to layer for responsibility for a claim, 
there’s a greater possibility that the baton is going to be 
dropped. so not only is it incumbent on a policyholder and 
their representatives to meet early and often with the insur-
ers, it’s incumbent upon the insurers in each layer to stay 
abreast of a claim so that when the time comes for them to 
step up, they know what’s going on and they have a plan on 
what to do and are in a position to respond. 

JOHNSON: You know, i’ll just take that one step further.  
i will generally sit above another Chartis company who’s 
leading it. And when we handle the claim it gives us a huge, 
strategic advantage because we at the excess at the top 
have a very early perspective on what’s going to happen. we 
know if things are starting to blow up down low in the pri-
mary, in the lead. And so it’s an advantage to us, handling the 
claim and thus an advantage to our insureds, for whom we 
are handling the claim.

GUNN: sometimes companies low in the tower see the 
writing on the wall and they just write a check and they’re 
done. it creates another set of problems.

OSTERMILLER: Let’s talk about that a little bit. that’s 
the bottom layer. they write the check. they’re done. Now 
what?

GUNN: Now you run the possibility that the people who 
are primarily responsible, don’t like the law firm that’s been 
handling it, so they bring in a different cast of characters. Or 
they have a completely different approach to the litigation. 
But you’re dealing with the same cast of characters on the 
other side and changing their expectations and those rela-
tionships is very difficult.

JOHNSON: And you may have set a precedent in terms 
of the value of a particular claim. if you’re looking at a mass 
torte and you throw in the towel early as a primary carrier 
for an elevated, pro-claimant settlement value that’s going 
to translate all through the tower and potentially cause the 
claim to blow through the tower . . . and now have enough 
insurance, as opposed to a tower that manages holistically 
the view to a claim and to the value of each particular claim.

GLAZER: there’s another variable in here on the insured 
policyholder’s side. some Fortune 2000 companies are 
much more effective in managing their claims than others. 
some just hand it off to the insurers and leave the insurers to 
run with it. Others recognize that the company’s reputation, 
its future claims experience and its cost of insurance are at 
stake and therefore take a much more proactive role. so it’s 
not only the tower of insurers that have got to be awake and 
in control, but it’s also up to the tower of insurers to make 

sure the policyholder is managing the claims effectively.
MCDONALD: we’ve been expecting a hardening market 

for about a year but we’ve seen little evidence of a consis-
tent trend. Can we expect more consistent hardening of the 
market on the P/C side in 2010?

BRESNAHAN: the short answer is yes. that’s the advice i 
give clients when i have an opportunity to see them. But it’s 
a qualified and complicated yes. i would agree that 2009 has 
been a very competitive year. there’s been a lot of additional 
capacity enter the market in the last couple of years that’s 
lead to what many people widely describe as a “soft” market. 
But, it’s also important for clients to understand inside that 
soft market our excess rates are actually up fairly dramati-
cally in the last 12 months. so, a year ago our excess rates 
were minus eight and you’ve seen them go minus six, minus 
four, minus two at present. so, the trend line is clearly back 
to flat and i would expect that excess rates are going to 
be rate positive in the first quarter of 2010. i would qualify 
my confidence in positive rates, though, to be more specifi-
cally directed at the lower end of a tower. so if you’re talking 
about primary occurrence policies, lead umbrella occur-
rence policies and maybe that first excess layer, my opinion 
is those areas are definitely going to be rate positive next 
year because this glut of capacity that’s entered the market 
is mainly focused in the higher areas. And it’s not effective 
capacity down in the lead areas which i think is why many 
of the lead markets will be able to get positive rates very 
early in 2010.

MCDONALD: Capacity in the umbrella and excess mar-
ketplace continues to grow. As market conditions are expect-
ed to remain soft through the end of 2010, competition will 
continue in this casualty arena. in order to maintain and 
grow its excess casualty book, what coverage enhancements 
is Lexington intending to provide to prospects and custom-
ers? 

JOHNSON: Dave has seen great improvement in his 
book. i’ve also seen rate improvement in my book which 
is in that high excess space, where certainly in the last year 
there has been more capacity coming in. i think we have 
about 300 million more capacity in the space that i play 
in than we had 18 months ago. But my book has moved 
positively on rates, so if i was negative 10 a year ago i’m 
barely negative three through nine months of this year. so, 
i see great improvement. And the book that i write and the 
customers that are buying need to buy large limits of $500 
million to $1 billion of cover. they have claims. we con-
stantly see claims. it’s a book where, having given up rate for 
five, six years and seen severity increase, and seen inflation 
increase, not just simple inflation but medical cost inflation, 
construction cost inflation. it’s a book that needs rates. i 
talked about how claims are bumping into our attachments 
much more frequently as they grow so we’re going to see 
more claims. so i wouldn’t necessarily acknowledge that it’s 
going to continue to be soft in 2010. i think that the rate is 
needed there. And certainly there is competition. we at Char-
tis – whether that’s Lexington or our Chartis lead group, or 
myself excess – we need to focus on selling our strengths 
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and one of our principal strengths that we have is the claims 
that we’ve been talking about, which i don’t think any of 
our peers can really bring to the table, so certainly we need 
to focused on new product and Lexington has introduced 
something like 16 new products in the last nine months. 
within my group we’re working on a couple of new prod-
ucts we’re not ready to announce yet, but i anticipate having 
something new to offer on both my excess casualty product 
and my financial lines product within the next two months 
to keep innovating.

BRESNAHAN: Rubber really meets the road on inno-
vation if it adds material value to a client at the time of a 
catastrophe and we had one higher education client out in 
the Midwest who had a horrible tragedy, a campus shooting 
where six students were killed and eight others injured. You 
know, fortunately, our excess casualty product had several 
enhancements that came into play immediately after that 
event. we had a crisis response coverage that provided 
for both a psychiatric and a grief counseling service to be 
there, as well as a world-class public relations firm to be on 
the ground the very next morning, helping that university 
engage with the grief-stricken families, helping them talk to 
law enforcement, helping them deal with the media circus 
that was buzzing around the campus following the inci-
dent. in addition to the crisis response coverages we also 
had an accidental death and dismemberment rider on the 
contract which provided for a 50,000 dollar death benefit 
to each of the killed students’ families. so the university was 
able to give a 50,000 check with no strings attached to the 
families in recognition of this extraordinary hardship that 
they are going through. the key was all of these services 
and the death benefit payments – none of it eroded the limit 
of liability. None of it will ever show up in a loss run. And i 
think, most importantly, that client would tell you that those 
services made a material difference in how that claim ended 
up going for them.

MCDONALD: i’m a risk manager, maybe a broker might 
be involved at this point, i know i need to build a tower of 
liability. there’s price, there’s terms. what else is there? How 
do you think of that now?

JOHNSON: it’s important to look at a carrier’s commit-
ment. And that’s not just a commitment to underwriting, 
but a commitment to claims. there are a number of ways 
to gauge that but i think you can simply ask the question. 
You can ask the carrier what is the breadth and the depth of 
your team – of your adjusting team and your underwriting 
team? How can you show me you ability to handle and man-
age catastrophic litigation? Do you have a track record and 
have you handled catastrophic litigation? Do you have a net-
work of relationships – a network of plaintiff relationships 
as well as defense relationships? Do you know the players in 
particular jurisdictions? Do you know where you’re going to 
be up against a difficult judge in a difficult jurisdiction? Do 
you have the ability to discern between a case that should 
settle and a case that you should try? Do you have the ability 
to evaluate what the potential for an adverse verdict might 
be if you do go to trial? And the same on the underwriting 

side. when you’re building a tower, you want that tower 
to be available for years to come. You don’t want blocked 
capacity jumping and jumping out of the tower.

MCDONALD: Billy, one of the things that comes up a lot 
is diversity. Don’t put all your eggs in one basket. in towers, 
is that always the case? And what are both sides to that?

GUNN: i certainly understand the idea of spreading your 
risk around. if you have all your eggs in one basket and 
something happens to that basket, you’ve got problems. But 
you have to recognize that the more diverse you get, the 
more opportunity you have for stumbling blocks. Each new 
player is an opportunity to cause your process to screech to 
a halt or to complicate or to work to its detriment. so, like in 
most things, there are tradeoffs. 

MCDONALD: so is there actually a relationship to that? 
the more spread apart it is, the greater the likelihood of fric-
tion?

GUNN: i don’t know that it’s necessarily friction, but 
certainly the more players there’s a greater likelihood of 
running into disagreements. if you’ve got the same problem 
and two, three, four people are trying to take these different 
approaches, you can’t get to where you need to be.

GLAZER: i guess the way i’d put it is more eggs doesn’t 
necessarily mean better eggs. what a policyholder, what a 
broker should be asking themselves when these new play-
ers come in because of some perceived credit risk, with the 
more established players is in the immortal words of Butch 
Cassidy and the sundance Kid when the posse was chasing 
them, inexorably is ‘who are these people?’ Are they players 
or are they amateurs? Am i actually gaining anything by hav-
ing more diversity or am i giving up something? 

GUNN: One thing that Jeremy talked about was continu-
ity. is this insurer going to stay with you? i think continuity 
can be tremendously important because your insurer gets to 
know you. Gets to know your product, your concerns, your 
approach to things and can help you accomplish your goals. 
And again, if you find yourself in a situation where you’re 
having a pattern of claims from year to year and you’ve got 
different carriers for each year, you’ve got real potential for 
problems.

MCDONALD: OK. Jeremy, when you’re looking at a 
tower, whether it’s going to be built or one that exists, what 
do you use as benchmarks, rules of thumb, metrics? How do 
you evaluate that?

JOHNSON: well, i would certainly counsel our clients 
and brokers to think in terms of maybe taking a metric and 
that’s what we call limits to surface. As both Neal and Billy 
were saying, not all eggs are created equal, not all baskets are 
created equal. And over the past year in this kind of theme 
of diversification we have seen some capacity moved from 
very stable, very financially secure carriers such as ourselves 
and some of our larger, more mature competitors to small, 
small insurers with a very small capital base and a few hun-
dred millions dollars of surplus and no real track record, no 
experience, no book. i think the only real objective way to 
measure how much exposure you should have to a particu-
lar carrier is to look at the key metric of a carrier’s strength 
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which is its surplus. surplus being the difference between 
assets and liabilities and really being the fundamental mea-
sure of a carrier’s strength. so i would counsel brokers and 
risk managers to allocate their exposure to a particular 
carrier based on that carrier’s surplus and look at the ratio 
between the limits you have in the carrier and that carrier’s 
surplus.  

OSTERMILLER: One thing that further complicates this 
whole thing are the forms. How do coverage and forms dif-
fer among the carriers in the U.s. and Bermuda and London? 

GLAZER: we’ve had two clients ask us to do across the 
board coverage comparisons among six or seven different 
forms of the same type. For example, umbrella. Umbrella 
coverages, for the most part, are pretty standard, but there 
is a major push on to try and expand the coverage and 
enhance it – narrowing exclusions, giving add-ons that insur-
ers wouldn’t have contemplated before. Among the Bermu-
da forms there are some subtle but dramatic differences. For 
example, in the way they handle expected or intended loss. 
the XL and 00 forms handle it dramatically different than 
the CAD ss02 form. And so it’s incumbent upon brokers 
to understand these subtle differences and how they may 
apply to their particular account. if you’ve got a pharmaceu-
tical, top tier, second tier or products manufacturer, that dif-
ference in form can have a dramatic difference in the type 
of coverage that’s available. if you’ve got a chemical com-
pany, for example, with major pollution exposures, the type 
of pollution exclusions that these carriers offer or will grant 
in terms of exceptions to the exclusion can make a dramatic 
difference. so i think brokers these days may have a harder 
job than they’ve ever had in keeping track of the forms 
because there’s such a push for enhancements, amendments 
and loosening of terms.   

MCDONALD: Billy, is the form used ever a major factor 
at litigation?

GUNN: well, the form can be a major factor. say you have 
eight policies and one in the middle form – as Neal was 
talking about – intended or expected. they have a different 
view of what that is and all of a sudden they’re saying ‘we 
don’t have coverage.’ well, you can get into litigation over 
that. that’s going to take years, perhaps. How do you deal 
with the claimants when you don’t know what you have? 
And how can they deal with you when they don’t know 
what you have?

GLAZER: Optimally, if policyholders and brokers lived 
in a dream world, all the way up the tower you would have 
consistency and uniformity of forms, terms and condi-
tions. But the larger the tower, the less likely it is to happen 
because there are some insurers that simply insist upon 
using their form for their layer. they’re convinced it’s supe-
rior and so what happens is, within a tower, you can have 
insurers with different coverage terms and conditions and, 
therefore with different coverage positions and it makes 
claims handling very, very difficult without regard to liability 
of damages just for a policyholder to figure out what kind of 
coverage he has.

MCDONALD: what does our panel see as some of the 

differentiating strategies for building a property versus a 
liability tower? How do they differ?

JOHNSON: Property is built generally with big blocks 
of quota share plays. this is where you’re putting together 
large property programs. we do have that dynamic in casu-
alty as well – it’s not as common. And i think in both cases, 
whether it’s property or liability when you have those quota 
share blocks you have the same fundamental problem that 
we’ve been talking about – which is it’s going to be difficult 
to get anything done. so you’re bringing more players to the 
table, especially when it’s in a quota share. so it’s one vertical 
limit, there’ll be lots of horizontal chunks that you will have 
to try to deal with. it makes it very difficult. it makes it very 
difficult to adjust. 

BRESNAHAN: My contribution to this issue is that you 
have fundamentally very different risks with fundamentally 
different time horizons on when the loss needs to be paid. 
so, while you may accept a little more variability in a prop-
erty tower your risks with that may be much, much less 
than making similar decisions on a large casualty tower that 
has to be called upon seven, eight, nine years down the road. 
who knows what that panel of insurers is going to look like 
that far down the road.

GLAZER: with most property losses is what i call a 
“boom.” whether it’s a hurricane loss or an explosion, it’s a 
single event, identifiable in time and place whereas in the 
larger casualty losses sometimes you have ongoing injury 
and damages for years, sometimes decades and so property 
claims are, i think by their nature, simpler to handle. i’m not 
saying they’re simple to handle. if anyone has had to handle 
a business interruption claim they are far from simple. But 
in terms of the nature of the claims in property, the cause is 
usually a single event. the claims handling is generally more 
straight forward than on the casualty side.

MCDONALD: the difference between short-tails and  
Long-tails, whether it’s liability or property. i imagine in liabil-
ity it’s mostly going to be  Long-tail?  Among liability, though, 
is there long and longer? if you’re in any particular sectors 
do you have to think longer term than in others?

JOHNSON: Any claim can take an awful long time to 
resolve, whether it’s a bang, a big pop, something blowing 
up, or products. Certainly, products is going to take longer. i 
know claims folks that are working on claims from 30 years 
ago. those are generally going to be products claims. But 
even on a big pop – an explosion – that can take many years 
to a result. You’ve got to try to figure out what caused the 
explosion, who’s at fault, you’re going to have subrogation 
issues. You’re going to have valuation issues and you’re going 
to have a lot of strife just trying to figure out what goes 
where in terms of who’s responsible for what part and what 
sum in the total cost to rebuild on the explosion side. so i 
say that there are very few of our claims that are short-tailed. 
it’s all going to be  Long-tail.

BRESNAHAN: the one thing that i would add is auto lia-
bility in a broad, catch-all of casualties is the shorter tail line. 
You usually feel more confident about your book, whether 
it’s an auto or trucking book, is performing in a shorter 
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period of time than you might . . . it might take a lot longer 
to conclude you’re making money in product liability and 
some of these other areas.

GLAZER: i’d just like to make the distinction between 
coverages that lend themselves to long term exposures 
and  long-tail claims, which may take many years to develop. 
An occurrence-based coverage, which afford coverage for 
bodily injuries during a policy period, is a  long-tail coverage 
because an insurer might not find out about the occurrence 
for years. On the other hand a claims made or integrated 
occurrence type policy in Bermuda . . . they’re going to find 
out about the claim pretty soon. However, it will still take 
the same number of years for the claim to resolve itself. so, 
we have to keep in mind the two aspects of  long-tail – the 
long-tail coverages and the long-tail claims.

JOHNSON: i think with both those dynamics you have 
to look at the impact of inflation. so you build a tower today 
but you’re not valuing the claim today. You could be valuing 
the claim six, 10 or plus years down the road where infla-
tion has elevated the value of that claim. so when you put 
a tower together you have to try to predict what is going to 
be the inflated value of a claim, based on the length of the 
tail. it could be six, 10 or more years. You also have to try 
to figure out what’s going to be the impact of tort claims in 
that same period and how changes in tort are going to influ-
ence the value of that claim. 

MCDONALD: when brokers are involved in helping to 
create liability towers, we’ve talked about some of the issues 
that may emerge in the tower itself, are there any issues that 
may come back to brokers? Do they have any exposure or 
liability in this process?

GLAZER: there are probably a fair number of bro-
kers watching this webcast so it’s a sensitive subject but 
one need only harken back, for example, to the litigation 
between silverstein and the world trade Center insurers 
after 9/11. where, for whatever reason, the policy had not 
actually issued and there was a grand dispute that went on 
for years about what the policy should have had in it. so, if a 
broker is not making sure the actual policy is issued and that 
issued it matches up with the binder and the placement, the 
policyholder is going to turn to them. if the coverage doesn’t 

turn out to be what the policyholder thought he was buying, 
who’s he going to look to first? if the limits are not sufficient 
or if it’s with an insurer that not responsive or not financially 
capable of responding to claims, they’re going to look to the 
broker as well. so, brokers have many potential exposures in 
tower coverages, especially when you’re dealing with a larg-
er number of insurers and bigger numbers. the bigger the 
numbers of limits, the bigger the exposures of the broker for 
getting it wrong.

MCDONALD: what do people need to keep in mind as 
they become involved in towers? what do you want them 
to know?

GUNN: i think the potential insured needs to be dealing 
with sophisticated brokers who are dealing with sophisticat-
ed insurers. trying to do it inexpensively can be enormously 
expensive in the long run. You get what you pay for just like 
in anything else.

MCDONALD: Jeremy, what’s the message here?
JOHNSON: Pretty much the same – focus on the back 

end as much as you focus on the front end. it’s not just about 
having a piece of paper that says i have insurance, it’s about 
how is that insurance going to actually work in that remote 
possibility that you have that 100, 200 million dollar claim.

MCDONALD: Neal, what do you see?
GLAZER: My advice to brokers and policyholders would 

be go with the pros. the companies who have been doing it 
for a while, and if it’s a new company, are the underwriters 
and claims people, people of experience? Have they been in 
the industry for years? Have they seen friends come and go? 
Have they seen soft markets? Have they seen hard markets? 
so when you ask who are these people, you know who 
these people are.

MCDONALD: David?
BRESNAHAN: i think pricing and underwriting deci-

sions are at a crossroads in 2010. i think the stakes are very 
high because you could have a disconnect between what 
pricing level will support a tried and true long term partner 
and you could have a disconnect with the supply side of all 
these new entrants and you could be, as we’ve said, if you 
make the wrong decision and end up getting what you paid 
for it could be a real problem.
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